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RECOMVENDATI ON FOR DI SPOSI TI ON

SYNOPSIS This matter cones on for hearing pursuant to taxpayer's
tinmely protest of a Notice of Deficiency issued by the Departnment on
Decenber 16, 1994. The basis of the Notice is the Departnent's
determ nation that taxpayer had failed to file an Illinois income tax
return for tax year ended 12/31/92. The Notice proposed tax deficiencies
as well as statutory penalties pursuant to 35 |ILCS 5/1001, 5/1002(a), and
5/ 1005.

In her protest, taxpayer contended that for the year at issue, the
i ncome which she received consisted of long termdisability benefits and
was not subject to Illinois incone tax.

A hearing was held on May 2, 1995. At  issue are the questions of
whet her taxpayer is liable for tax and penalties for failure to file a
return and tinely pay state incone taxes for the year at issue.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usi ve of al
jurisdictional elenments, is established by the Notice of Deficiency, which

i ndi cates that for the taxable year, taxpayer was an Illinois resident, had



net incone in the amunt of $5,840 and failed to file a state incone tax
return. (Dept. Ex. No. 1)

2. Since 1981, taxpayer has been totally disabled and has been
receiving long termdisability benefits through her enployer, XXXXX, since
1982. (Testinmony of XXXXX)

3. For the tax year at issue, taxpayer's principal source of incone
for the taxable year consisted of the aforementioned long termdisability
benefits. (Testinmony of XXXXX; Dept. Ex. No. 1)

4. Al t hough federal i ncone taxes were withheld, no state taxes were
ever withheld fromthese benefits by the admnistrator of the plan.
(Testinmony of XXXXX; Taxpayer Ex. No. 2, 3)

5. Upon becom ng disabl ed, taxpayer had several conferences wth
people in the Human Resources Department of her enpl oyer where the terns of
the policy were explained to her. (Testinmony of XXXXX)

6. Taxpayer was never advised that such benefits were taxable in the
state of Illinois and taxpayer did not believe that they were taxable.
(Testi nony of XXXXX)

7. Taxpayer has severe back problens and has been on nedication
whi ch affects her nmenory and her ability to function. (Testinmony of XXXXX)

8. After receiving the Notice of Deficiency, XXXXX, the daughter of
taxpayer, spoke wth an wunidentified person fromthe office of the plan
adm ni strator, who advised XXXXX that the plan in question was qualified
under Internal Revenue Code Sections 402 through 408. (Testinony of XXXXX)

9. The record was left open until My 20, 1995 in order for taxpayer
to supply witten verification that the plan under which she was receiving
benefits was qualified under |RC Sections 402 through 408 but no such
verification was ever provided.

CONCLUSI ONS OF LAW Section 502(a) of the Illinois Income Tax Act (35

ILCS 5/502(a)) requires the filing of income tax returns by Illinois



residents.

Section 201(A) of the Act (35 ILCS 5/201(a)) inposes a tax nmeasured by
net incone on the privilege of earning or receiving income in or as a
resident of this State.

An individual's base income includes all items included in the
i ndividual's federal adjusted gross incone unless a specific subtraction
nodi fication is provided by statute. 35 ILCS 5/203(a).

35 ILCS 5/203(a)(2)(F) provides a deduction (a subtraction
nmodi fi cation) for an anount equal to all anopunts included in adjusted gross
incone pursuant to the provisions of Sections 402(a), 402(c), 403(a),
403(b), 406(a), 407(a) and 408 of the Internal Revenue Code

When a taxpayer clainms an exenption froma particular tax, or where he
or she seeks to take advantage of deductions or credits allowed by statute,

the burden of proof is on the taxpayer, as deductions and exenptions are

privileges created by statue as a nmatter of |egislative grace. Bodi ne
Electric Co. v. Alphin (1980), 81 IIl. 2d 502, 410 N.E 2d 828; Balla v.
Departnment of Revenue, 96 ||l .App.3d 293 (1st Dist, 1981) Here, taxpayer

was unable to provide satisfactory proof that the disability benefits she
was receiving were from a plan which was qualified under Sections 402
t hrough 408 of the Internal Revenue Code so as to be exenpt fromlllinois
i ncone taxation.

The Notice proposed penalties pursuant to 35 |ILCS 5/1001, 5/1002(a),
and 1005 for failure to tinely file a return and pay taxes and for
negligence. Sections 1001 and 1005 provide for abatenent of penalties upon
a showi ng of reasonabl e cause. Here, | find that reasonabl e cause exi st ed.
Taxpayer has been severely disabled and, in addition to her disabling back
probl enms, she has been on nedication which affects her ability to function.
She was never advised that state taxes were due, and such taxes were never

wi thheld from her benefit paynents as were federal taxes. She reasonably



assuned that because there was no w thholding, the paynments were exenpt
fromstate taxes. Al t hough unable to provide docunentary proof that the
plan was federally tax-qualified, at |east one person fromthe conpany
advi sed taxpayer's daughter that this in fact was the case. The penalties
proposed under 35 ILCS 5/1001 and 1005 should be abated, as should the
penal ties pursuant to 35 |LCS 5/1002(a), as there was neither negligence
nor intentional disregard of the |law on the part of taxpayer.

Accordingly, I recomrend that the tax deficiency proposed in the

Notice of Deficiency be upheld and that the penalties be abated.

Adm ni strative Law Judge



